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REVI EW of a decision of the Court of Appeals. Modified and

as nodi fied, affirned.

SH RLEY S. ABRAHAMSON, C J. This is a review of a

publ i shed decision of the court of appeals, State v. Santiago,

198 Ws. 2d 82, 542 N W2d 466 (Ct. App. 1995), reversing a
judgnment of the Circuit Court for MIwaukee County, John A
Franke and Lee E. Wells, Judges.!' The defendant, Carlos Santi ago,
was convicted on entry of a guilty plea to the charge of

possession of a controlled substance with intent to deliver

! Judge Franke presided at the suppression hearing; Judge
Wells presided at the sentencing and entered the judgnent of
convi ction.
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contrary to Ws. Stat. 88 161.14(4)(t) and 161.41(1m(h) (1991-

92).°2
The principal issue on review is whether the State, in

proving the sufficiency of the Mranda warnings® and a know ng
and intelligent waiver of Mranda rights, nust present evidence
of the words spoken by a law enforcenent officer advising a
suspect of the Mranda rights in a |anguage other than English
and the translation of the words. Also at issue is the State’'s
burden of persuasion.

At a pretrial hearing on the defendant’s notion to suppress
incrimnating statenents the defendant nade to the police while
in custody, the defendant was precluded from eliciting for the
record the entire Spanish-Ianguage warnings or a translation of
the Spanish words spoken by the officer giving the Mranda
war ni ngs. Hearing only the testinony of a |law enforcenment officer
that he gave correct Mranda warnings to the defendant and
evidence elicited by the defendant that the warnings given in
Spani sh may not have been sufficient, the circuit court held that
the State had proven by the greater weight of the credible
evidence that the defendant was adequately informed of his
M randa rights and that the defendant knowi ngly and intelligently

wai ved those rights. The circuit court denied the defendant’s

2 Al further references are to the 1991-92 Statutes unless
ot herw se not ed.

®  Mranda v. Arizona, 384 U 'S. 436 (1966).
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nmotion to suppress the statenent; the defendant was convicted on

his guilty plea.

The court of appeals reversed the conviction, concluding
that wi thout the Spanish words of the Mranda warnings in the
record, there was not sufficient evidence for either the circuit
court or the court of appeals to determ ne whether the police
conplied with the requirenents of Mranda or whether the
defendant knowingly and intelligently waived his rights. The
court of appeals remanded the cause to the circuit court for
further evidentiary hearings and to nake specific findings
relating to what the officer told the defendant, whether the
Spani sh-1 anguage M randa war ni ngs reasonably conveyed the M randa
rights, and whether the waiver was knowngly and intelligently
given. The court of appeals further concluded that the burden of
persuasion applied by the circuit court was correct.

W hold that the State is not required in every case to
present evidence of the foreign-language words used by the |aw
enforcenent officer who gave the Mranda warnings to a suspect
and the translation of those words. However, if, as in this case,
the accused in a tinely fashion puts the State on notice of the
claim that he or she was not properly advised of or did not
knowi ngly and intelligently waive the Mranda rights because of
the foreign-language Mranda warnings given, the State nust
produce evidence of the sufficiency of the officer’s foreign-
| anguage M randa warnings beyond the officer’s conclusory

statenent that the officer gave the proper Mranda warnings. The
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accused’'s notice to the State of a claimof insufficiency of the
M randa warnings in the foreign | anguage or the invalidity of the
waiver is tinely if the claimis stated in a notion to suppress
or the claimis raised during the State’s initial presentation of
evidence at a hearing.” In this case, the defendant put the State
on notice during his cross-exam nation of the informng officer.
An informng officer nust, upon the accused s request, testify
regarding the foreign-language Mranda warnings given to the
accused and those foreign-language words nust be preserved in the
record. We further hold that the State nmust prove the sufficiency
of the Mranda warnings and the know ng and intelligent waiver of
Mranda rights by a preponderance of the evidence. State .
Jones, 192 Ws. 2d 78, 114a, 532 N.W2d 79 (1995).°

We conclude, as did the court of appeals, that the record of
t he suppression hearing in this case provides an i nadequate basis
for any findings of the sufficiency of the Spanish-Ilanguage
M randa warnings or the validity of the waiver. The officer did
not testify with respect to the entire Spanish text of the
Mranda warnings despite the defendant’s request; no one
translated the words of the informng officer from Spanish to
English; and there was evidence that the warnings given in

Spanish did not reasonably convey the Mranda rights to the

“ Ws. Stat. § 971.30(2); Ws. Stat. § 971.31(3).

> This is the same standard as proof by the greater weight
of the credible evidence. Ws JI3%GCvil 200 and Comment.
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defendant.® The State thus did not meet its burden of proof in
this case.

Accordingly we affirm the reversal of the conviction and
remand the matter to the circuit court, as did the court of
appeals. Qur directions on remand, however, differ from those of
the court of appeals. Because the defendant is deceased, we
remand to the circuit court with directions to dismss the

action.’
| .

For purposes of this review the facts are not in dispute
The defendant was arrested in January 1993 in a warrant-
authorized entry of his residence. Narcotics officers detained
five nmen in the apartnment and confiscated approximately fifteen
grans of marijuana. Wien it becane clear that the defendant spoke
al nrost no English, the arresting officer called for John Garci a,

a Spani sh-speaking police officer of Mexican-Anerican descent, to

® The inquiry is whether the warnings reasonably convey the
Mranda rights. Duckworth v. Eagan, 492 U S. 195 203 (1989)
(citing California v. Prysock, 453 U S. 355, 361 (1981)).

" M. Santiago died on April 18, 1996, after the petitions
for review and cross-review had been granted. Both the State and
def ense counsel asked the court to decide the case because the
issue raised is of great public inportance and is likely to arise
again. This court has recognized exceptions to the general rule
of dism ssal for nootness. State v. Seynmour, 24 Ws. 2d 258, 261
128 N.W2d 680 (1964); State ex rel. La Crosse Tribune v. Grcuit
Court, 115 Ws. 2d 220, 228-29, 340 N.W2d 460 (1983). W sconsin
is home to a large nunber of persons whose primary |anguage is
not English. In order to assure that persons whose prinmary
| anguage is not English are afforded no lesser rights than
Engl i sh- speaki ng persons when they are in custody we resolve the
| egal issue the defendant has raised.
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come to the scene to comunicate with the defendant. Wen a
suspect cannot communicate in English, |aw enforcenent officers
should give the Mranda warnings in a |anguage the suspect
understands in order to ensure that the suspect conprehends the
M randa warnings and can knowingly and intelligently waive the
Mranda rights.?®

At the suppression hearing Oficer Garcia testified that
al t hough he neither reads nor wites Spanish, he is bilingual and
had gi ven Spani sh-|1anguage Mranda rights nore than one hundred
tinmes. According to Oficer Garcia s testinony, he ordinarily
carried a Spani sh-1anguage Mranda card but did not have one with
himon the afternoon of the defendant’s arrest. It was his usual
practice to hand this card to Spani sh-speaki ng suspects to aid in

t heir conprehension of their rights.

8 For a discussion of the constitutional significance of
interpreters, see State v. Neave, 117 Ws. 2d 359, 344 N.W2d 181
(1984), overruled on other grounds by State v. Koch, 175 Ws. 2d
684, 693-94, 499 N.W2d 152, cert. denied, 510 U S. 880 (1993).
For discussions of interpreters, see Director of State Courts
Ofice, The Wsconsin Court Interpreters Handbook (1987-88);
Susan Berk-Seligson, The Bilingual Courtroom Court Interpreters
in the Judicial Process (1990); WIlliam E  Hewtt, Court
Interpretation: Mddel Guides for Policy and Practice in the State
Courts (State Justice Institute 1995); M nnesota Suprene Court
Task Force on Racial Bias in the Judicial System 16 Hamine L.
Rev. 477 (1993); New Jersey Suprene Court Task Force on
Interpreter and Transl ation Services, Equal Access to the Courts
for Linguistic Mnorities (Final Report 1985); Linda Friedman
Ramrez, et al., Wien Language is a Barrier to Justice: The Non
Engl i sh- speaki ng Suspect’s Waiver of R ghts, Cim Just., Summer
1994, at 2; Special Issue, Overcomng the Language Barrier:
Achi eving Professionalismin Court Interpreting, 20 State C. J.
(1996) .
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Oficer Garcia further testified that he first read the
defendant the Mranda warnings from a printed English-Ianguage
card and then translated each warning into Spanish “street
| anguage.” Garcia testified that after he gave the defendant each
of the Mranda warnings in both English and Spanish he asked the
def endant whether he wunderstood. According to Garcia, the
def endant responded “yes” in English in answer to each statenent,
agreed to speak to the officers at the scene and admtted that
the marijuana found in the residence was his.

When questioned about the substance of the warnings given to
the defendant, Garcia reported that he had said “apuntar un
abogado,” intending to nean “appoint you a |lawer.” The parties
di spute whether Garcia's Spanish apprised the defendant that a
| awyer woul d be appointed for himat no cost.?®

A second officer, a Spanish-speaker of Puerto Rican
ethnicity, spoke to the defendant in Spanish at the police
station after Oficer Garcia and advised the defendant of his
Mranda rights. According to this officer’s testinony, “apuntar”
means literally “to point to” sonmeone and “un abogado” neans “a
| awyer.” This officer further testified that the words “apuntar
un abogado” mght or mght not nean the State would appoint

counsel. He stated that the correct Spanish word for “appoint” is

° The suppression hearing took place over the course of
three days. Oficer Garcia was present in the courtroom for the
first two days, but not the third. On the third day defense
counsel requested a continuance to recall Oficer Garcia to nake
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“otorgar,” but that if the word “apuntar” were used in the
context of a Mranda warning, he would have been able to discern
what “apuntar un abogado” neant.

The defendant testified that Oficer Garcia did not speak
Spani sh very well and that the defendant did not understand the
phrase “apuntar un abogado.”

The defendant noved to suppress his statenents nade prior to
the second M randa warnings. At the suppression hearing, defense
counsel requested that O ficer Garcia recite the Spani sh words he
used to give the Mranda warnings, that these words be placed in
the record and that the court interpreter translate them into
English for the record. As we explain below the Mranda warnings
in Spanish were not transcribed. The circuit court denied the
defendant’s request to place their translation in the record,
reasoning that wthout the Spanish words in the record the
interpreter’s translation into English wuld beconme the
“official” version of Grcia’s words and would foreclose the
State from challenging the accuracy of the translation. The
circuit court was prepared to allow Oficer Garcia to wite the
Spani sh words for subm ssion into evidence. Unfortunately, Garcia
could not wite Spanish. The circuit court also rejected the
defense attorney’s suggestion that the court interpreter
transcribe Garcia s spoken Spanish into witten form so that the

parties could offer English translations. Instead, the circuit

an offer of proof. The <circuit court denied the notion as
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court admitted into evidence Garcia s Spanish-|language M randa
card.

The circuit court found that Oficer Garcia warned the
defendant in substantially the words and terns set forth in the
Spani sh-1 anguage M randa card, that the warnings were sufficient,
and that the defendant knowingly and intelligently waived the
Mranda rights when he gave incrimnating statenents to the
police at the tine of his arrest.

The court of appeals held that the circuit court’s factual
finding that Oficer Garcia’s Mranda warnings were substantially
simlar to those on the Spanish-language card was clearly
erroneous. The court of appeals further held that because the
circuit court failed to evaluate the words used to inform the
defendant of the Mranda rights there was not sufficient evidence
for the circuit court to determ ne whether the warnings were
adequate or the rights know ngly and intelligently waived.

The court of appeals renanded the cause to the circuit court
with directions to permt Oficer Garcia to state in Spanish the
warnings he had recited to the defendant; to permt the
interpreter to transcribe the Spanish words and translate them
into English for the record; and to determ ne, upon eval uation of
the warnings, whether they were sufficient and whether the
def endant know ngly and intelligently waived the Mranda rights.

untimely.
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The characterization of a trial court’s findings of
sufficiency of the Mranda warnings and waiver of the Mranda
rights determ nes the applicable appellate standard of review |If
the finding is characterized as one of fact, the standard of
review is that the trial court’s finding will not be disturbed
unl ess clearly erroneous. However if the finding is characterized
as one of constitutional fact, the appellate court nmakes a de
novo finding. ™

Addressing the related but distinct issue of review of the
finding of voluntariness of a suspect’s custodial statenment, the
United States Suprene Court has long held that appellate courts
must make an “independent determ nation” of the ultimte issue of

voluntariness. Arizona v. Fulmnante, 499 U S 279, 287 (1991);

Davis v. North Carolina, 384 U S. 737, 741-42 (1966)."

State courts disagree about the appropriate appellate
standard of review to apply to a trial court’s determ nations of
the sufficiency of the Mranda warnings and of whether the
M randa rights have been knowngly and intelligently waived. Sone

state courts apply the de novo standard of review to the

" Findings of  historical fact wunderlying the wultinmate
finding of constitutional fact are reviewable under the clearly
erroneous standard.

' I'n Johnson v. State, 75 Ws. 2d 344, 353, 249 N w2d 593
(1977), the court enployed a deferential standard of review to
vol untariness determ nations. Mre recently, such determ nations
have been revi ewed de novo. See, e.g., State v. O appes, 136 Ws.
2d 222, 235, 401 N.W2d 759 (1987).

10
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sufficiency and waiver questions;' others apply the clearly
erroneous st andard of revi ew In  Wsconsin de novo
determ nation by an appellate court has been applied to such
questions.

We reaffirmthat the sufficiency of the Mranda warnings and
wai ver of Mranda rights are ultimate issues of constitutiona
fact which this court determnes de novo, benefiting from the
anal yses of the circuit court and court of appeals.

[T,

Wen the State seeks to admt into evidence an accused s
custodial statenent, both the United States and Wsconsin
constitutional protections against conpelled self-incrimnation
require that it make two showings. First, the State nust prove
that the accused was adequately inforned of the Mranda rights,
understood them and know ngly and intelligently waived them
“[T] he waiver must have been nade with a full awareness of both
the nature of the right being abandoned and the consequences of

the decision to abandon it.” Mran v. Burbine, 475 U. S. 412, 421

(1986). Second, the State nust prove that the accused s statenent

12 See, e.g., State v. Hoey, 881 P.2d 504, 519 (Haw. 1994);
State v. Roman, 616 A 2d 266, 273 (Conn. 1992) (Berdon, J.,
di ssenting), cert. denied, 507 U.S. 1039 (1993).

13 See, e.g., State v. Geen, 655 So. 2d 272, 280-81 (La
1995); People v. Bernasco, 562 N E. 2d 958, 966 (II1l. 1990), cert.
deni ed, 500 U.S. 932 (1991).

4 See, e.g., State v. Lee, 175 Ws. 2d 348, 354, 499 N.wW2d
250 (Ct. App. 1993).

11
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was given voluntarily.® State v. Mtchell, 167 Ws. 2d 672, 696

482 N. W 2d 364 (1992).
Although Mranda warnings need not be conveyed by

“talismanic incantation,” California v. Prysock, 453 U S. 355,

359 (1981), they nust convey the substantive nessage that the
suspect has the right to remain silent; that anything the suspect
says can be used against himor her in a court of law, that the
suspect has the right to have a lawer and to have the |awer
present if he or she gives a statenment; and that if the suspect
cannot afford an attorney, an attorney will be appointed for him
or her both prior to and during questioning. ld. at 361.

The parties do not dispute these applicable |egal doctrines

and further agree that the burden of proof3%both the burden of

going forward with the evidence and the burden of persuasion¥is
on the State to show that the warnings were sufficient and that
the wai ver was knowing and intelligent. The parties’ disagreenent
turns on what evidence the State nust produce to neke a prim
facie show ng that the Mranda warnings were sufficient and that
an accused knowingly and intelligently waived the Mranda rights
when the warnings were given in a |anguage other than English.
The parties disagree with regard to whether the State nust
present the foreign-language words used in the Mranda warnings

and their translation into English.

% The voluntariness of the defendant’s statenment is not an
issue in this case.

12
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The State contends that when a suspect has been advised of
the Mranda rights in a |anguage other than English, it need not
present evidence of the foreign-language words recited to the
suspect, and their translation, in order to make a prima facie
showi ng of the sufficiency of the warnings and wai ver. According
to the State, an officer’s statenent to the circuit court at a
suppression hearing that an accused was advised of the Mranda
rights and know ngly and intelligently waived themis sufficient
to neet the State’s initial burden of production.

The State argues that when an accused questions the
sufficiency of the foreign-language words used to convey the
M randa warni ngs or asserts that the waiver was not know ngly and
intelligently made because of the foreign-language M randa
war ni ngs, the burden is on the accused to present evidence that
the words spoken in the foreign |anguage did not adequately
articulate the Mranda warnings. According to the State, after
the accused has nade this showing, the State then has the burden
of producing evidence that the foreign-language words used
reasonably conveyed the Mranda rights.

The defendant asserts that to make a prima facie case the
State nust present the foreign-language words used to convey the
Mranda rights to the accused and their translation. According to
the defendant, the conclusory testinony of an interrogating

officer that he or she infornmed the accused of the Mranda rights

13
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in Spanish does not satisfy the State’s burden of production or
per suasi on.

W agree with the State that it need not in every case
pr esent the foreign-language Mranda warnings and their
translation to make a prima facie case that the warnings in the
foreign |anguage were sufficient and that the accused nade a
knowing and intelligent waiver of the rights. This conclusion
does not, however, save the conviction in the case at bar. In the
present case the State was put on notice during the presentation
of its case at the hearing on the suppression notion that the
defendant was claimng that the Spanish-Ianguage warnings were
i nadequat e. *°

The defendant in cross-exam nation of the inform ng officer
was precluded fromputting into evidence the informng officer’s
recitation of the entire foreign-language M randa warnings.
Furthernore, even after there was evidence that the defendant was
not properly advised of or did not knowingly and intelligently
waive the Mranda rights, the State failed to introduce the

of ficer’'s Spani sh-language words and their translation. Nor did

' The defendant’s suppression nmotion challenged the
voluntariness of the statenments; it did not expressly chall enge
the sufficiency of the foreign-language Mranda warnings. On
direct examnation the informng officer reveal ed that he was not
able to read or wite Spanish and that there were differences in
the Spanish dialect that he grew up speaking in Wsconsin and
II'linois and Puerto Rican Spanish. He testified that he did not
have his Spani sh-|language Mranda card wth him when he advised
the defendant of the Mranda rights. The defendant then raised
the issue of the sufficiency of the Spanish-language M randa

14
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the State produce any evidence, except the informng officer’s
conclusory statenent, that the foreign-language words used
reasonably conveyed the Mranda rights. The State thus did not
meet its burden of proof in this case.

On cross-exam nation of Oficer Garcia, the defendant asked
for a recitation of the Mranda warnings given in Spanish to the
defendant. The defendant thus attenpted to put the Spanish-
| anguage M randa warnings into evidence as a first step in
showi ng that the warnings were not sufficient. The defendant was,
however, unsuccessful. G rcunstances beyond the defendant’s
control, as well as the actions of the circuit court and the
State, blocked the defendant’s efforts. Oficer Garcia could not
wite in Spanish; the court reporter, who was English-speaking,
was unable to transcribe the spoken Spanish; the interpreter did
not transcribe the Spanish words; and the interpreter was
prohibited from translating Oficer GGrcia s Spanish-Ianguage
warning into English.? The defendant was thus deprived of an
opportunity to present to the circuit court (and to record for
pur poses of appeal) the bases for an effective challenge to the
State’s evidence that the defendant was advised of the Mranda
rights and waived them W hold that an informng officer nust,

upon an accused’'s request, furnish testinony as to the foreign-

war ni ngs by seeking to elicit the exact words which the informng
of fi cer used.

" Although the parties or the circuit court might have

obtai ned an audi o or videotape recording to preserve the Spanish
translation of the Mranda warnings, they did not do so.

15
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| anguage M randa warnings given to the accused and that those
wor ds be preserved in the record.

It is clear fromthe record in this case that counsel, the
circuit court and the interpreter vigorously attenpted to nmake an
adequate record. The circuit court permtted anple tinme for
W tnesses to be produced and was m ndful of the constitutiona
inport of the defendant’s need for an interpreter. The police
were forthcomng with their testinony. The attorneys, along with
the interpreter, suggested nmechani snms for preserving the Spani sh-
| anguage M randa warnings and their translation. Nevertheless,
despite these comendable efforts, the record is inadequate;
nei ther the Spanish words nor an English translation of Oficer
Garcia’ s warnings is in the record.

We therefore examne the circuit court’s rulings prohibiting
the interpreter from translating Oficer Garcia s Spanish-
| anguage M randa war ni ngs.

Under Wsconsin law, an interpreter nust be qualified as an
expert witness' and may function in several capacities. First,
an interpreter may translate for the accused statenents nmade by
the judge, counsel, w tnesses and others during the proceedi ng.

Second, an interpreter nmay translate conmunications between

8 Ws. Stat. § 906.04 provides: “An interpreter is subject
to the provisions of chs. 901 to 911 relating to qualification as
an expert and the admnistration of an oath or affirmation that
the interpreter will nmake a true translation.” See also Judicia
Council Conmmttee’s Note, 59 Ws. 2d R162-63 (1973).

9 Ws. Stat. § 885.37

16
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counsel and the accused during trial.? Third, an interpreter may
translate questions posed to and answers provided by a non-

Engl i sh-speaki ng witness.?

In the case at bar the interpreter
performed the first and third functions.

When an accused requires an interpreter and witnesses are to
testify in a foreign |language, the better practice in sone cases
may be to have two interpreters, one for the accused and one for
the court.?® The circuit court nust determne whether nore than
one interpreter is needed. Several factors, if practicable, my
support the need for two interpreters in sone cases. First, while
an interpreter is translating a wtness’ testinony he or she
cannot assist an accused in comunicating with counsel and cannot
interpret for the defendant any colloquy between the court and
counsel. Second, when a jury is the factfinder it may associate
an interpreter who is translating for the accused wth the

accused and thus either discount the translation or give it nore

credibility. Third, an interpreter, through association with the

0. Ws. Stat. § 905.015 provides that “[i]f an interpreter

interprets as an aid to a conmuni cation which is privileged

: the interpreter may be prevented from disclosing the

communi cation by any person who has a right to claim the

privilege.” The record suggests that the defendant and his
counsel communicated directly in Spanish.

. An interpreter may serve other functions as well. An
interpreter may conmuni cate to defense counsel any errors made by
another interpreter translating testinony. As a witness called by
the parties or the court, an interpreter may also offer expert
testimony. Ws. Stat. 88 907.02, 907.06

22 See, e.g., State v. Van Pham 675 P.2d 848, 859-60 (Kan.
1984); People v. Carreon, 198 Cal. Rptr. 843, 846-47 (Cal. App
1984) .

17
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accused, may becone biased.?® These factors may not be present in
every case. And even if nore than one interpreter my be
beneficial in a particular case, interpreters nay not be
avai |l abl e.

In this case the circuit court concluded that a single
interpreter was sufficient. The circuit court’s rulings about the
interpreter’s tasks in this case, however, appear inconsistent.
The circuit court allowed the interpreter to translate the
Spani sh testinony of the defendant and his father, yet it did not
allow the interpreter to translate the Spanish testinony of
O ficer Garcia.

The circuit court’s refusal to allow the interpreter to
translate Oficer Garcia s Spanish warnings apparently stemed
from a concern that a challenge mght be mnmade to the
interpreter’s translation of Oficer Garcia s testinony and that
the State would not be able to refute or support the translation
because the Spanish words were not in the record. Yet this
concern is no nore germane to Officer Garcia's testinony than to
that of the other Spanish-speaking w tnesses. D sputes about a
translation can arise any tine during a trial in which an
interpreter participates. A dispute about the translation of a
| aw enforcenent officer’s Mranda warning should be resolved in

the sane manner as a dispute about the translation of any other

23 Charles M Gabau & Llewellyn Joseph G bbons, Protecting
the Rights of Linguistic Mnorities: Challenges to Court
Interpretation, 30 New Eng. L. Rev. 227, 285-86 (1996).

18



No. 94-1200-CR

W tness’ testinony. The circuit court should have been consi stent
in allowing the interpreter to interpret for Spanish-speaking
W t nesses.

Despite the rulings of the circuit court, the defendant
brought forth evidence of the insufficiency of Oficer Garcia s
Spanish translation of the Mranda warnings. The defendant
elicited testinony that Oficer Garcia’'s use of the word
“apuntar” was a potentially confusing and possibly inaccurate
attenpt to advise the defendant that an attorney would be
appointed for himif he was unable to afford one.

An accused who in a tinely fashion puts the State on notice
that he or she is challenging the sufficiency of the Mranda
warnings given in a foreign l|language or the validity of the
wai ver because of the foreign-language Mranda warnings puts the
burden on the State to produce evidence (in addition to the
informng officer’s conclusory statenents) that the foreign-
| anguage words used reasonably conveyed the Mranda rights and
that the waiver was knowingly and intelligently nmade. The issue
is one of notice to the State and efficiency of judicial
proceedi ngs. The onus on the accused is to put the foreign-
| anguage Mranda warnings in issue when the State is in a
position to present evidence efficiently. The <circuit court
determ nes whether the accused has put the State on notice in a
tinmely fashion. The accused’'s notice to the State of a claim of

insufficiency of the Mranda warnings in the foreign |anguage or

19
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the invalidity of the waiver is tinely if the claimis stated in
a nmotion to suppress or the claimis raised during the State’s
initial presentation of evidence at a hearing. An informng
of ficer nust, upon the accused’'s request, testify regarding the
forei gn-1 anguage M randa warnings given to the accused and those
forei gn-l1 anguage words nust be preserved in the record.

In this case the defendant put the State on notice in a
tinmely fashion of his challenge to the sufficiency of the
Spani sh-1 anguage warnings and the waiver during the cross-
exam nation of the informng officer. Wthout introducing the
Spani sh-1 anguage warnings and their English translation, the
State in this case was unable to neet its burden of persuading
the «circuit court that the warnings given the defendant
reasonably conveyed the Mranda rights or that the waiver was
knowi ngly and intelligently made.

W agree with the court of appeals that the circuit court’s
factual finding that Oficer Garcia s Spanish-language M randa
war ni ngs were substantially simlar to those on the Spanish-
| anguage card was clearly erroneous. No evidence supports this
finding of fact. The only testinony about the card contradicts
this finding. Oficer Garcia testified that he had not used the
Spani sh-1 anguage card at the tinme of the defendant’s arrest and
that he had used “street |anguage” not corresponding to the
printed card. At best, Oficer Grcia s testinony that the

war ni ngs were adequate was conclusory and did not refute the

20
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testinmony of the defendant or a fellow police officer that
Garcia’s use of the word “apuntar” mght not signify the
appoi nt nent of counsel . ?*

In our de novo review of the wultimte constitutional
findings, we agree with the court of appeals that absent any
evi dence of the Spanish words that Oficer Garcia spoke to the
defendant and their translation, the record is inadequate. The
circuit court’s conclusions that the warnings were sufficient or
that the defendant’s waiver was knowingly and intelligently nmade
are unsupported by the “totality of the circunstances.”® The
circuit court needed to evaluate the English translation of the
forei gn-l1 anguage words spoken to determ ne whether the substance
of the Mranda warnings was reasonably conveyed to the defendant
or whether a waiver was knowingly and intelligently nade.?®

For the reasons stated, we conclude that the record of the
suppression hearing provides an inadequate basis for the findings
of constitutional fact of the sufficiency of the foreign-Ianguage
M randa warnings or the validity of the waiver.

| V.

2 The only Spanish words other than “apuntar” used by
Oficer Garcia and elicited at the hearing were “derecho” to
signify right and “un abogado” to nean a | awyer.

2 Schneckl oth v. Bustanonte, 412 U.S. 218, 226 (1973).

26 Hi gareda-Santa Cruz, 826 F. Supp. 355, 357 (D. O. 1993);
Commonwealth v. Colon-Cruz, 562 N E 2d 797, 803 (Mass. 1990);
State v. Teran, 862 P.2d 137, 139 (Wash. App. 1993).

21



No. 94-1200-CR

The second issue is the State’'s burden of persuasion in a
hearing on a notion to suppress a statenment that the defendant
claimts was obtained in violation of the Mranda rules. The
circuit court and the court of appeals held that the State nust
prove the sufficiency of the warnings and the waiver by a
preponderance of the evidence. The defendant brought a petition
for cross-review urging that we adhere to the numerous decisions
of this court that require the State to prove these matters
beyond a reasonabl e doubt.?’

The defendant concedes that in Colorado v. Connelly, 479

U S 157, 168 (1986), the United States Supreme Court ruled that
the State need prove waiver of the Mranda rights only by a
preponderance of the evidence. The defendant further allows that

in State v. Lee, 175 Ws. 2d 348, 358, 499 N.W2d 250 (C. App.

1993), the court of appeals declined to accept the United States
Suprenme Court’s invitation to adopt a higher standard under state

| aw. Instead the court of appeals relied on State v. Esser, 166

Ws. 2d 897, 904-06, 480 N.W2d 541 (C. App. 1992), which held
that the State’s burden of proof at a Mranda hearing was the

greater weight of the credi bl e evidence.

" See, e.g., State v. Mtchell, 167 Ws. 2d 672, 696, 482
N.W2d 364 (1992); Jordan v. State, 93 Ws. 2d 449, 467, 287
N.W2d 509 (1980); Schilling v. State, 86 Ws. 2d 69, 81, 271
N.W2d 631 (1978); Schultz v. State, 82 Ws. 2d 737, 747, 264
N.W2d 245 (1978); Mcale v. State, 76 Ws. 2d 370, 371, 251
N.W2d 458 (1977); State v. Hernandez, 61 Ws. 2d 253, 258, 212
N.W2d 118 (1973).
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Finally the defendant recognizes that in Jones, 192 Ws. 2d

at 114a, the court ordered on a notion for reconsideration that
the “beyond a reasonabl e doubt” |anguage in the original opinion
be stricken and substituted with the “preponderance of the
evi dence standard.”?®

The defendant argues that this court amended Jones w thout

the benefit of adversarial briefs and that we ought to reconsider

Jones. W conclude that the Lee, Esser and Jones decisions are in

conformty with the mniml federal standard under the Fifth and
Fourteenth Amendnents, and we decline to re-exam ne these cases.
Accordingly we hold that the State’s burden of persuasion in this
case i s by the preponderance of the evidence.

For the reasons set forth, we conclude that the record of
the suppression hearing provides an inadequate basis for any
findings of the sufficiency of the foreign-language M randa
warnings or the validity of the waiver. W remand to the circuit

court with directions to dism ss the acti on.

2 In the original opinion, the Jones court stated: *“Since
[the defendant] never invoked his fifth anmendnent right to
counsel, the statenent he signed . . . is admssible if the
State can prove beyond a reasonable doubt that Jones know ngly,
intelligently and voluntarily waived his Mranda rights.” Jones,
192 Ws. 2d at 98-99.
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By the Court.3%The decision of the court of appeals is

nodi fi ed and as nodi fied, affirned.
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